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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed April 3, 2003.  The

Administrative Law Judge entered the following findings of

fact and conclusions of law:

1. The Arkansas Workers’ Compensation Commission
has jurisdiction of this claim.

2. On January 17, 1997, the relationship of
employee-employer-carrier existed between the
parties.
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3. The claimant sustained a compensable injury
to his wrist on January 17, 1997.

4. Medical expenses have been paid through
December 4, 1997.

5. The claimant is entitled to a weekly
compensation rate of $308.00 for temporary
total disability and $230.00 for permanent
partial disability.

6. The parties agreed that the last treatment
the respondents were notified of and paid for
was incurred by Dr. Moore on December 4,
1997.

7. The parties agreed that the claimant filed an
AR-C for benefits on March 3, 1998.

8. The claim was dismissed by the Commission on
February 25, 1999.

9. The claimant, through his attorney of record
at the time, Mima Cazort, refilled (sic) his
claim for additional benefits on January 25,
2000.

10. The claimant, through his counsel Laura
McKinnon, refilled (sic) his claim requesting
additional benefits on January 3, 2002.

11. This claim is barred by the statute of
limitations.  See Ark. Code Ann. § 11-9-702.

We have carefully conducted a de novo review of the

entire record herein, and it is our opinion that the

Administrative Law Judge’s decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed.  Specifically, we find from

a preponderance of the evidence that the findings of fact
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made by the Administrative Law Judge are correct, and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

________________________________
OLAN W. REEVES, Chairman

________________________________
JOE E. YATES, Commissioner

Commissioner Turner dissents.

DISSENTING OPINION

I must respectfully dissent from the majority

finding that the statute limitation acts as a bar to the

claim filed in this case.  I believe that this is a harsh

decision that unfairly penalizes the claimant because of

nothing more than a scrivener’s error on the part of his

former attorney. 

The claimant suffered an admittedly compensable

injury on January 17, 1997.  This injury consisted of a torn

wrist ligament which resulted in an assessment of a 10%

impairment by his treating physician.  
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Since this accident was compensable, the

respondent paid for the claimant’s medical treatment

following his injury.  However, the claimant was able to

continue working in a light duty capacity and did not miss

any work.  

When the claimant reached the end of his healing

period, the respondent refused to pay any permanent

disability benefits despite the doctor’s rating.  This

refusal prompted the claimant to retain an attorney who

would file a timely claim using the Commission’s form AR-C

on March 3, 1998.  This claim was dismissed on February 25,

1999 for lack of prosecution.  The Administrative Law Judge

and the majority have held that subsequent re-filings were

outside the applicable statute of limitation.

The time for filing a claim for benefits is set

out in Ark. Code Ann. § 11-9-702.  This statute recognizes

two types of claims.  Subsection (a) covers an initial

claim, that is, one filed where  no prior benefits have been

paid.  An initial claim must be filed within two years  of

the date of the injury, and if a request for a hearing has

not been made within six months of filing, the claim, upon

motion and after hearing, may be dismissed without

prejudice.  



5Dillard - E806502

Subsection (b) refers to claims for additional

compensation.  This section provides that in cases where any

compensation, including disability or medical, has been

paid, the claim for additional compensation will be barred

unless filed within one year from the date of the last

payment of compensation or two years from the date of the

injury, whichever is greater.  This section also has a

provision stating that if no request for a hearing has been

made within six months of the filing, the claim may, upon

motion and after hearing, if necessary, be dismissed without

prejudice.  Another relevant portion of this section states,

“a claim for additional compensation must specifically state

that it is a claim for additional compensation.  Documents

which do not specifically request additional benefits shall

not be considered a claim for additional compensation.”

As indicated above, when the respondent did not

pay the claimant permanent disability benefits based upon

his doctor’s rating, the claimant retained an attorney to

pursue a claim for those benefits.  This attorney would

prepare a form AR-C and file it with the Workers’

Compensation Commission on March 3, 1998.  The claim form

which the Commission created and the claimant used to file
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his claim in this case is designed to accommodate the two

types of claims outlined by the statute.   

The Commission’s form AR-C has a section entitled

“Claim Information.”  That section has two parts relevant to

the present case.  The first part of the “Claim Information”

section asks, “If this claim is for initial benefits (no

benefits, either medical or indemnity has been received),

what compensation benefits are you claiming?”  Underneath

that sentence are seven blanks beside different types of

benefits.  The other relevant portion of this section asks,

“If this claim is for additional benefits, what specific

benefits are you claiming?”  Underneath this question are

the same seven blanks listing the various types of benefits

a claimant can obtain.  

Since the respondent had previously paid all of

the claimant’s medical expenses, the claim filed herein

should have been one for additional benefits.  However, the

claim form, which was prepared by the attorney who was

representing the claimant at that time, checked the blanks

under the section for initial benefits.  On the claim form,

the claimant’s attorney checked Permanent Total Disability,

Rehabilitation, Attorney Fees, and Medical Expenses.  There



7Dillard - E806502

are no boxes checked under the portion relating to

additional benefits.  

Since no hearing was requested in this matter, the

respondent eventually moved for the claim to be dismissed. 

Significantly, the request was made pursuant to Commission

Rule 13, which allows a dismissal without a hearing after

notice to the parties pursuant to Ark. Code Ann. § 11-9-702

(b) (4), the portion of the statute relating to claims for

additional benefits.  Further, the Order signed by the

Administrative Law Judge dismissing this claim specifically

refers to the dismissal being, “pursuant to Rule 13 for lack

of prosecution, without prejudice, with a refiling within

the limitations set out in Ark. Code Ann. § 11-9-702 (b).”

After the first claim was dismissed, the

claimant’s attorney wrote a letter to the Commission

advising that the claimant wished to make a claim for

benefits.  This letter was treated as a claim and forwarded

to the respondent to state a position.  Subsequently, the

claimant’s current attorney would file another claim on

January 3, 2002, using a form AR-C.  

The respondent contends that when the claim filed

on March 3, 1998 was dismissed on February 25, 1999, the

statute of limitation had already expired and any claim
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subsequently filed would not be timely.  The Administrative

Law Judge and the majority have both accepted this argument.

The reason why it is critical to correctly

determine whether the March 1998 was one for initial

benefits or additional benefits is that in the case of the

former, a dismissal without prejudice  will result in a bar

to further proceedings if a subsequent claim is not re-filed

within two years of the date of the injury.  On the other

hand, the Court of Appeals has held on more than one

occasion that a claim for additional benefits, if timely

filed, tolls the statute of limitation, and once tolled by

the filing of a timely claim for additional benefits, it

does not run again.  

The case which most recently dealt with this point

is Spencer v. Stone Container Corporation, 72 Ark. App. 450,

38 S.W.3d 309 (2001).  In this case, the claimant had

suffered an admittedly compensable injury to her neck and

back on September 26, 1991.  The claimant filed a claim for

additional benefits on December 26, 1991.  The claimant

later filed another claim for additional compensation on

December 22, 1997.  The second filing was more than two

years after the date of the injury and more than one year

from the date of the last time the claimant had been
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provided any benefits.  However, the Court held that the

claim filed in 1991 had tolled the statute of limitation. 

Quoting from Bledsoe v. Georgia Pacific Corp., 12 Ark. App.

293, 675 S.W.2d 849 (1984), the Court of Appeals stated, “If

the statute is not tolled when the claimant files a claim

for additional benefits, what could possibly toll the

statute?  We prefer to think that the statute means what its

plain language implies.”

That same ruling has been followed in Arkansas

Power and Light Company v. Giles, 20 Ark. App. 154, S.W.2d

583 (1987) and Sisney v. Leisure Lodges, Inc., 17 Ark. App.

96, 704 S.W.2d 173 (1986).  Further, as noted by the

Commission in Williams v. Helena Contracting Company,  Full

Commission Opinion, January 22, 1993 (D310848), “There is no

authority in the Act or in appellate decisions indicating

that any event starts the limitation period running again,

including the termination of the timely filed claim on its

merits.” 

It is also significant that the March 3, 1998

claim was not treated by the parties as an initial claim in

the motion to dismiss.  The section relating to initial

claims, specifically provides that an initial claim can only

be dismissed after a hearing.  However, no hearing was held
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in that case, indicating that it was not in fact an initial

claim.  The only way in which the dismissal could be valid

is if the claim were one for additional benefits.  

The respondent and the Administrative Law Judge

are apparently of the opinion that because the March 1998

claim uses the section relating to initial benefits, then

the claim cannot be considered a claim for additional

benefits.  However, a review of cases dealing with

additional claims indicate that this analysis is also

flawed.  In Cook v. Southwestern Bell Telephone Company, 21

Ark. 29, 727 S.W.2d 862, (1987) the Court of Appeals

discussed the definition of a claim for additional benefits. 

In that case, the claim was in the form of a letter written

by the claimant’s attorney. The Court of Appeals held that

the purpose of the statute of limitation in workers’

compensation cases was to ensure prompt investigation and

treatment of injuries.  The Court found that the letter was

sufficient to be an additional claim because it advised the

respondent that an attorney had been retained to assist the

claimant in connection with unpaid benefits, and it listed

the claimant’s name, the employer’s name and the Commission

file number.  The same result was reached in Sisney v.

Leisure Lodges, Inc., 17 Ark. App. 96, 704 S.W.2d 173
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(1986).  See also Long-Bell Lumber Company v. Mitchell, 206

Ark. 854, 177 S.W.2d 290 (1944).  

In the present case, the form AR-C filed by the

claimant requested certain benefits which he had not

previously received, (permanent disability benefits,

rehabilitation, attorney fees).  It is also significant that

the opinion from Dr. Moore set out that the claimant was

entitled to an impairment rating of 10% to his upper

extremity.  This is a benefit that the respondent refused to

pay and was clearly the event that prompted the filing of

the first claim.  

In finding that the first claim was an initial

claim and not a claim for additional benefits, the

Administrative Law Judge relied upon Ark. Code Ann. § 11-9-

702 (c).  As set out above, that section provides that

documents which do not specifically request additional

benefits shall not be considered a claim for additional

compensation.  However, the AR-C filed on March 3, 1998,

specifically requests benefits which had not been previously

provided to the claimant, in a case where the respondent had

been paying his medical expenses and identified an attorney

who had been retained to pursue the claim.  This filing so

clearly meets the definition of an additional claim set out
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in Cook that it cannot be reasonably argued that the claim

filed by the claimant’s attorney on March 3, 1998, was

anything other than a claim for additional benefits.  To

find otherwise is not only placing form over substance,  but

ignoring the clear language  of the relevant statutes.  

In this regard, I note that Ark. Code Ann. § 11-9-

704 (c) (3) requires that this Commission and the Courts

construe the provisions of this chapter strictly.  To hold

that a claim form filed where the respondent has previously

provided benefits and the claimant has specifically

requested additional benefits is not a claim for additional

benefits, is ignoring not only the Ark. Code Ann. § 11-9-

702(b) but the section requiring strict construction as

well.

In my opinion, the Administrative Law Judge and a

majority of this Commission have made a grave error in

finding that the claimant cannot pursue what is an otherwise

valid claim for permanent disability benefits.  This

claimant has a long, distinguished career in law enforcement

which is now over because of the effects of this and other

job related injuries.  As the claimant pointed out in his

testimony at the hearing, he has appeared in court many

times as a witness for the people of this state.  However,



13Dillard - E806502

in a case involving his own welfare, this Commission has

cavalierly dismissed his claim because of a technical error

on the part of his former attorney and in spite of an

overwhelming body of law which supports his right to

proceed.  I am also struck by the incongruity of the

respondent and the Administrative Law Judge treating the

claimant’s March 1998 claim as one for additional benefits

when it was dismissed for lack of prosecution, then treating

it as an initial claim when applying the statute of

limitations. 

For the above stated reasons, I find that the

evidence does not establish that the statute of limitation

should act as a bar to the present claim and that the

claimant should be allowed to proceed with his claim. 

_______________________________
SHELBY W. TURNER, Commissioner


